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DEPARTMENT  OF  TRANSPORTATION 

[Docket  No.  POA-2] 

National  Tank  Truck  Carriers,  Inc.; 
Application  for  Preemption 
Determination  Concerning  a 
Massachusetts  Statute  Requiring  an 
Audible  Warning  Device  on  Bulk  Tank 
Vehicles  or  Trailers  Used  To  Deliver 
Gasoline  or  Other  Flammable  Materials 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Public  notice  and  invitation  to 
comment. 

summary:  The  National  Tank  Truck 
Carriers,  Inc.  has  applied  for  an 
administrative  determination  whether  a 
Massachusetts  statute,  requiring  an 
audible  reverse-gear  warning  system  on 
tank  trucks  and  trailers  used  to  deliver 
gasoline  or  other  flammable  materials,  is 
preempted  by  the  Hazardous  Materials 
Transportation  Act  (HMTA). 

DATES:  Comments  received  on  or  before 
May  8, 1992,  and  rebuttal  comments 
received  on  or  before  June  30. 1992,  will 
be  considered  before  an  administrative 
ruling  is  issued  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  Research  and  Special  Programs 
Administration.  Rebuttal  comments  may 
discuss  only  those  issues  raised  by 
comments  received  during  the  initial 
comment  period  and  may  not  discuss 
new  issues. 

ADDRESSES:  The  application  and  any 
commetns  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421, 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001.  Telephone: 
(202)  366-5046.  Fax  number:  (202)  366- 
3753.  Comments  and  rebuttal  comments 
on  the  application  may  be  submitted  to 
the  Dockets  Unit  at  the  above  address, 
and  should  include  the  Docket  Number 
(PDA-2).  Three  copies  are  requested.  A 
copy  of  each  comment  and  rebuttal 
comment  must  also  be  sent  to  Mr. 
Clifford  J.  Harvison,  President,  National 
Tank  Truck  Carriers.  Inc.,  2200  Mill 
Road,  Alexandria,  VA  22314  and  to  Mr. 
Jerold  A.  Gnazzo,  Registrar,  Registry  of 
Motor  Vehicles.  100  Nashua  Street, 
Boston,  MA  02114.  A  certification  that  a 
copy  has  been  sent  to  each  person  must 
also  be  included  with  the  comment.  (The 
following  format  is  suggested:  "I  hereby 
certify  that  copies  of  this  comment  have 
been  sent  to  Messrs.  Harvison  and 
Gnazzo  at  the  addresses  specified  in  the 
Federal  Register.”) 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Bonekemper,  III,  Assistant 
Chief  Counsel  for  Hazardous  Materials 
Safety.  Office  of  the  Chief  Counsel. 


Research  and  Special  Programs 
Administration,  400  Seventh  Street  SW.. 
Washington.  DC  20590-0001,  telephone 
number  202-366-4400. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  preemption  provisions  of  the 
Hazardous  Materials  Transportation 
Act  (HMTA),  49  App.  U.S.C.  1801  et  seq., 
were  amended  by  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990  (HMTUSA),  Public 
Law  101-615.  The  Research  and  Special 
Programs  Administration’s  (RSPA’s) 
regulations  have  been  revised  to  reflect 
these  changes.  56  FR  8616  (Feb.  28. 1991); 
56  FR  15510  (Apr.  17. 1991). 

With  two  exceptions  (discussed 
below),  section  105(a)(4)  of  the  HMTA 
(49  App.  U.S.C.  1811(a)(4)),  preempts 
“any  law,  regulation,  order,  ruling, 
provision,  or  other  requirement  of  a 
State  or  political  subdivision  thereof  or 
an  Indian  Tribe”  which  concerns  a 
“covered  subject”  and  “is  not 
substantively  the  same”  as  any 
provision  of  the  HMTA  or  any 
regulation  under  that  provision 
concerning  that  subject.  The  “covered 
subjects”  are  defined  in  section  105(a)(4) 
as: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents. 

(iv) 'The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials. 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 

.  represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

RSPA  has  issued  a  Notice  of  Proposed 
Rulemaking  proposing  a  specific 
definition  for  the  term  “substantively  the 
same.”  56  FR  36992  (Aug.  1. 1991). 

In  addition,  section  105(b)(4)  of  the 
HMTA.  49  app.  U.S.C.  1804(b)(4). 
addresses  the  preemption  standards  for 
hazardous  materials  highway  routing 
requirements.  The  Secretary  of 
Transportation  has  delegated 
responsibility  for  those  highway  routing 
issuer,  including  the  issuance  of 
preemption  determinations  on  highway 
routing  issues,  to  the  Federal  Hi^way 


Administration.  56  FR  31343  (July  10, 
1991). 

Finally,  section  112(a)  of  the  HMTA. 

49  App.  U.S.C.  1811(a),  provides  that, 
with  two  exceptions  discussed  below. 
State,  political  subdivision  and  Indian 
tribe  requirements  not  covered  by  those 
Section  105(a)  or  (b)  provisions  are 
preempted  if — 

(1)  Compliance  with  both  the  State  or 
political  subdivision  or  Indian  Tribe 
requirement  and  any  requirement  of  (the 
HMTA)  or  of  a  regulation  issued  under 
(the  HMTA)  is  not  possible,  (or) 

(2)  The  State  or  political  subdivision 
or  Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  the  regulations  issued  under 
(the  HMTA)  *  *  *. 

As  indicated  in  the  preamble  to  the 
final  regulation  implementing  the 
HMTUSA  preemption  provisions,  56  P'R 
at  8617  (Feb.  28. 1991),  Section  112 
codifies  the  “dual  compliance”  and 
“obstacle”  standards  which  RSPA 
previously  had  adopted  by  regulation 
and  used  in  issuing  its  advisory 
inconsistency  rulings. 

The  two  exceptions  to  preemption 
referred  to  above  are  for:  (1)  State,  local 
or  Indian  tribe  requirements  “otherwise 
authorized  by  Federal  law”  and  (2) 

State,  local  or  Indian  tribe  requirements 
for  which  preemption  has  been  waived 
by  the  Secretary  of  Transportation. 

All  of  the  above-described  preemption 
standards  are  in  RSPA’s  regulations  at 
49  CFR  107.202. 

Section  112(c)  of  the  HMTA  provides 
for  issuance  of  binding  preemption 
determinations  to  replace  the  advisory 
inconsistency  rulings  previously  issued 
by  RSPA.  Any  directly  affected  person 
may  apply  for  a  determination  whether 
a  State,  political  subdivision  or  Indian 
tribe  requirement  is  preempted  by  the 
HMTA.  Notice  of  the  application  must 
be  published  in  the  Federal  Register, 
and  then  the  applicant  is  precluded  from 
seeking  judicial  relief  on  that  issue  for 
180  days  after  the  application  or  until 
the  preemption  determination  is  issued, 
whichever  occurs  first.  A  party  to  a 
preemption  determination  proceeding 
may  seek  judicial  review  of  the 
determination  in  U.S.  district  court 
within  60  day  after  the  determination 
becomes  final. 

The  Secretary  of  Transportation  has 
delegated  authority  to  issue  preemption 
determinations,  except  for  those 
concerning  highway  routing  issues,  to 
RSPA.  56  FR  31343  (July  10. 1991). 
RSPA’s  Associate  Administrator  for 
Hazardous  Materials  Safety  will  issue 
those  determinations.  RSPA’s 
regulations  concerning  preemption 
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determinations  were  issued  on  February 
28. 1991  (56  FR  8616).  and  are  at  49  CFR 
107.203-21  and  107.227. 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other  than 
the  HMTA  unless  it  is  necessary  to  do 
so  in  order  to  determine  whether  a 
requirement  is  “otherwise  authorized  by 
Federal  Law."  A  State,  local  or  Indian 
tribe  requirement  is  not  "otherwise 
authorized  by  Federal  law”  merely 
because  it  is  not  preempted  by  another 
Federal  statute.  Colorado  Pub.  Utilities 
Comm'n  v //or/non,  No.  89-1288  (10th 
Cir.  Dec.  18, 1991),  reversing  No.  88-Z- 
1524  (D.  Colo.  1989). 

In  issuing  its  preemption 
determinations  under  the  HMTA.  RSPA 
is  guided  by  the  priniciples  enunciated 
in  Executive  Order  No.  12,  612  entitled 
“Federalism"  (52  FR  41685.  Oct.  30. 

1987).  Section  4(a)  of  that  Executive 
Order  authorizes  preemption  of  state 
laws  only  when  the  statute  contains  an 
express  preemption  provision,  there  is 
other  firm  and  palpable  evidence  of 
Congressional  intent  to  preempt,  or  the 
exercise  of  state  authority  directly 
conflicts  with  the  exercise  of  Federal 
authority.  The  HMTA,  of  course, 
contains  several  express  preemption 
provisions,  which  RSP.'V  has 
implemented  through  regulations. 

2.  The  Application  for  a  Preemption 
Determination 

On  November  25, 1991,  the  National 
Tank  Truck  Carriers.  Inc.  submitted  the 
following  application  for  a  preemption 
determination: 

Before  the  Research  &  Special  Programs 
Administration,  United  States  Department  of 
Transportation 

In  the  matter  of:  A  request  for  a  Preemption 
determination  with  respect  to:  Certain  laws 
and  regulations  of  the  Commonwealth  of 
Massachusetts  requiring  audible  warning 
devices  on  cargo  tank  motor  vehicles  used  to 
deliver  gasoline  and  other  flammable 
material. 

Filed  by:  National  Tank  Truck  Carriers. 

Inc.,  2200  Mill  Road,  Alexandria,  VA  22314, 
(703)  838-1960,  Clifford  ).  Harvison.  President. 
November  25, 1991. 

Before  the  Administrator: 

This  petition  for  a  preemption 
determination  is  filed  by  National  Tank 
Truck  Carriers,  Inc.  (NTTC).  NTTC  is  a 
national  trade  association,  the  members  of 
which  specialize  in  the  transportation  of 
hazardous  materials,  hazardous  substances 
and  hazardous  wastes  in  cargo  tank  motor 
vehicles,  throughout  the  continental  United 
States.  Specific  to  this  petition,  it  would  be 
noted  that  many  of  our  members  conduct 
transportation  operations,  including  loading, 
unloading  and  storage  incidental  thereto, 
within  the  Commonwealth  of  Massachusetts. 


Subject  of  This  Petition 

Chapter  90,  section  7  of  the  Motor  Vehicle 
Laws  of  the  Commonwealth  of 
Massachusetts  specifies  (in  part),  “Every  bulk 
tank  vehicle,  or  trailer  weighing,  with  its 
load,  more  than  twelve  thousand  pounds,  and 
used  to  deliver  gasoline  or  other  flammable 
material,  shall  be  equipped  with  an  audible 
warning  system  when  the  vehicle's 
transmission  is  in  reverse.”  (Note — for  the 
sake  of  brevity,  throughout  this  petition, 

NTTC  will  use  the  phrase  “back  up  alarm" 
when  referring  to  this  requirement.) 

Object  of  This  Petition 

NTTC  believes  that,  pursuant  to  section 
112(a)  of  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of  1990 
(HMTUSA),  the  above-noted  requirement  of 
the  Commonwealth  is  preempted;  and,  we 
respectfully  ask  the  Administrator  to  initiate 
a  “Preemption  Determination"  in  this  matter. 

Basis  of  This  Petition 

NTTC  acknowledges  that  neither  the 
Hazardous  Materials  Regulations  (HMR)  nor 
the  Federal  Motor  Carrier  Safety  Regulations 
(FMCSR)  specify  requirements  for  back  up 
alarms.  Simply  stated,  there  is  nothing  in  title 
49  CFR  which  would  either  require 
installation  and  use  of  such  a  device  on  a 
cargo  tank  motor  vehicle,  or  prohibit  such 
installation  and  use. 

By  the  same  token,  Massachusetts  has 
created  a  nexus  between  mandated 
installation  and  use  of  the  device  by 
specifying  such  installation  and  use  only  on  a 
“*  *  *  bulk  tank  vehicle  *  *  *  used  to  deliver 
gasoline  and  other  flammable  products." 
Without  question,  “gasoline  and  other 
flammable  products"  are  hazardous  materials 
(as  designated  by  the  Secretary),  and  subject 
to  the  regulatory  jurisdiction  of  the 
Administrator. 

Therefore,  NTTC  submits  that  the  net  effect 
of  the  Massachusetts  law  is  to  question  the 
adequacy  of  the  Administrator's  regulations 
by  the  unilateral  imposition  of  an  equipment 
requirement  only  on  vechicles  transporting 
specified  hazardous  materials.  We  hold  that 
such  action  is  impermissible  and  must  be 
preempted  under  Section  112  of  HMTUSA. 

Argument 

In  Inconsistency  Ruling  No.  IR-22;  Docket 
IRA-40A  (issued:  December  2, 1987),  the 
Administrator  discussed  various  “non 
containment”  directives  of  the  City  of  New 
York's  Bureau  of  Fire  Protection  (BFP). 
Among  such  directives  were:  bumpers,  drive 
axles,  chassis  weight,  dedicated  use,  fuel 
tanks,  brakes  and  electrical  systems.  These 
elements  were  consolidated  in  four  BFP 
directives  under  review  by  RSPA. 

In  the  relevant  portion  of  his  ruling,  the 
Administrator  stated: 

“•  *  *  virtually  all  of  the  provisions  of 
those  directives  are  'triggered'  by  the 
transportation  of  hazardous  materials  (i.e. 
they  do  not  apply  to  all  vehicles  or  all  trucks 
but  only  to  those  carrying  specified 
hazardous  materials.),  fall  within  these 
exclusively  Federal  regulatory  areas,  and, 
therefore,  are  inconsistent  with  the  HMTA 
and  the  HMR  and  thus  preempted.  No 


comparison  with  FMCSR  provisions  is 
necessary." 

We  note  that,  in  this  ruling,  the 
Administrator  did  find  directives  which 
required  rags  or  cotton  waste  to  be  kept  in  a 
metal  container  and  New  York  City's 
"savings  clause"  to  be  consistent.  These 
factors  are  neither  comparable  nor  relevant 
to  the  issue  raised  in  the  petition. 

Similarly,  we  are  aware  of  the  fact  that,  in 
lR-2  (dealing  with  specified  regulations  of  the 
State  of  Rhode  Island),  the  Administrator 
found  “consistent”  a  mandate  for  certain 
vehicles  to  contain  a  “*  *  *  two  way  radio". 
Relying  on  testimony  given  by  Rhode  Island 
officials  in  a  related  action  in  Federal  District 
Court,  the  Administrator  noted  (the  official's 
opinion)  that  the  regulation  could  be 
complied  with  by  use  of  a  "CB  radio".  Based 
on  that  fact,  the  Administrator  ruled  that 
“non  containment"  requirement  to  be 
"consistent". 

As  in  the  above-noted  reference  to  "rags  or 
cotton  wastes”  and  New  York's  "Savings 
Clause”,  the  Administrator's  ruling  (regarding 
the  "CB  Radio”)  is  neither  comparable  nor 
relevant  to  this  proceeding.  Unlike  a  “back  up 
alarm",  a  “CB  Radio"  is  not  permanently 
installed  in  the  vehicle  and  requires  no 
mechanical  alteration  to  the  vehicle. 

We  submit  that  the  Massachusetts 
requirement — in  terms  of  its  impact  on  the 
Congressional  mandate  for  “*  *  * 
consistency  in  laws  and  regulations  dealing 
with  the  transportation  of  hazardous 
materials — is  inconsistent  as  a  matter  of  law, 
and  must  be  preempted. 

Conclusion 

There  can  be  little  doubt  that  the 
Administrator  has  comprehensive  jurisdiction 
with  respect  to  the  issue  raised,  herein.  Like 
the  situation  in  New  York,  the  Massachusetts 
requirement  is  "non  containment"  and  is 
"triggered”  by  the  hazardous  nature  of  the 
vehicle's  cargo.  Regulations  impacting  the 
transportation  of  hazardous  materials — 
particularly  as  they  relate  to  vehicle 
equipment — are  exclusively  Federal. 

As  a  party  of  interest  to  hazardous 
materials  transportation,  the  Commonwealth 
has  every  right  to  petition  the  Administrator 
for  appropriate  regulatory  amendment,  but 
the  Commonwealth  has  yet  to  exercise  that 
option.  Instead,  Massachusetts  has  chosen  to 
unilaterally  impose  a  vehicle  equipment 
standard,  the  singular  impact  of  which  is  on 
the  transportation  of  specified  hazardous 
materials.  Again,  the  net  effect  of 
Massachusetts'  action  is  to  question  the 
adequacy  of  the  Administrator's  regulations. 

We  respectfully  ask  the  Administrator  to 
institute  a  "Preemption  Determination”  (in 
this  matter);  and,  after  public  notice  and 
comment,  find  Massachusetts'  requirement 
for,  "Every  bulk  tank  vehicle,  or  trailer 
weighing,  with  its  load,  more  than  twelve 
thousand  pounds,  and  used  to  deliver 
gasoline  or  other  flammable  material  (to  be) 
equipped  with  an  audible  warning  system 
when  the  vehicle's  transmission  is  in 
reverse",  to  be  inconsistent  with  the  HMR. 
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Respectfully  submitted; 

Clifford  |.  Harvison, 

President.  i 

On  January  3, 1992,  the  applicant,  as 
required  by  49  CFR  107.205.  perfected  its 
application  by  providing  a  copy  of  its 
application  to  the  Registrar  of  Motor 
Vehicles  of  the  Commonwealth  of 
Massachusetts. 

3.  Public  Comment 

Comments  should  be  limited  to  the 
issue  of  whether  the  cited 


Massachusetts  requirement  is 
preempted  by  the  HMTA.  Comments 
should  specihcally  address  the 
“substantively  the  same,”  “dual 
compliance”  and  “obstacle"  tests 
described  in  the  “Background"  section. 
Comments  also  should  address  the  issue 
of  whether  the  requirement  is 
“otherwise  authorized  by  Federal  law." 

Persons  intending  to  comment  on  the 
application  should  review  the  standards 
and  procedures  governing  the 
Department's  consideration  of 


applications  for  preemption 
determinations  found  at  49  CFR  107.201- 
107.211. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Issued  in  Washington,  DC  on  March  16. 
1992. 

[FR  Doc.  92-6642  Filed  3-20-92;  8:45  am] 
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